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K \‘ he*{»\\iccei ‘¢d Iin pust electicnsg, and
presugs tnait\ue will recelve in the coming clecticn,
absoQled, uﬁlfts 1n cbsentee bullot envelopes not
proye_Tv‘fizLed a, sign:d and sworn to by the clector
ad g“t$i§iu by ihe statutes exd l=ws of this Svateg
and the agoption his boen raiced <o to whether he, 23
County Clerx, should ignore abJL“uLG bYallots 80 re=-
celved or wasther he should deliver thenm to thy eizc-
ticn Juézes for thelir comsideratisn and determinaticn
28 10 whcincr they should be couxted or not. The 233
freguie.t exunples of Low absentee ballot envelones Lave
tecnh recelived by him In the pzst are illustrated by
Exhibits '..,' '3' and 'C' attached.

NC COMMUNICATION IS TO BE CONSTRVED AE A DEPARTMENTAL OPINION UNLESS APFPROQVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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"EULSTION

*should the County Clerk ignore as vold ad-
sentee ballot envelopes which are not properly filled
in, signed and sworn to by the elector when recelved
by him through the malls or should said County Clerk
doliver such abgentee ballot envelores to the election
judge= for them to determine whether the ballot thore-

in should be considered or not?

*iihat would be the applicuation of this gques-
ticn to an absentee ballot eavelone which hus not been
filled in at all and which has nct been gigaed or svora
to by the elector ag shown by Lxhibit'i? where the ab-
soentee ballot envelone his been partially f£illed in bdbut
not signed or sworn to a8 shown by Zxhidit 'B,! and
where the absentee baullot envelose hus been Filled in
and signed by the elcctor bat not svorn to before a
Notary Public or somve cfficcer authorized to tike acxpnowl~
‘edgments as shown by wzhibit 'Cr

®"The Couxty Clerk is only interested iz what
dispocition he should mzike ¢f such ebsentes ballota,
that 1s, whether he should or should not deliver then
to the presiding judge of election, or to any asziste
ant Judge of election, in the proper precincst.

"OiUINION

"It is ny opinion that asbsentee ballot envelopes
not croperly fliled in, signed 238 sworn Lo by the elec-
tor a8 provided by law are vold aad should be iznored
by the County Clerk when received by him through the aalls
zn@ should pot be €eliverod to the Judges of electizn to
ve consldered as ballots 1ln the electidn belng held.

"I foil to find any decloisns by our appellute
ccurts on tho subjeet, but Subdivision & of Article 2058
provides the manner in which absentee ballots should be
cast, to-wls:
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ne % ¥ & which ballot shall be marked by
elector, * * * in tho prescnce of a Notury
Fublic or other persons qualified under the
law to take ac«nowledgments, * * * and such
ballot shall then in the presence of suoch
officer be folded by the eloctor * * *
deposited in suid envelope, the envelope
securaely sealed, the endorsement filled out,
aizned nnd sworn to by the elector, or in
case of disavility, then by the said witness
for and in behalf of sald elector, and certi-
fied by such officer and then mailed by said
officer, postage prepaid, to the County Clerk.'

"ind Subdivision 5 of said .rticle 29556, Revised Civil
statutes of Texas of 1980, sets out what the County
Clerk is to do with said absentce ballot when received,
a8 follows:

ntUoon receipt of any sach ballet
gealed in ita bzllot envelone duly ene
dorsed, the clerk shell keep the saue une
opencd until the second day prior to such
clecticn, arnd shall then . enclose the same
tosether with the eiector's application
and acoompanying papers, in a larger or
carrier envelope which shall be securely
secled and endorsed with the nawme and of-
ficial title of such clerk, and * * ¥
the clerk shall ferthwith nall same, or
deliver it in person, to the presiding
Judge of election, or to any assistant
Judge of eloetion, in said grecinet.!
{See article £936 for duties of election
Judges as to such ballots)."

Subdivision S5 of .rticle 2956, Vernon's Annotated
Civil Statutes, provides:

"Upon receipt of any such ballot (absentee)
sealed in its ballot envelope duly endorsed, the
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county clerk shall xcep the sawse unopenod until
the second day prlor to such election, and shall
then enclose saze together with the elector's
applicaticn and accompanying papers, in a larger
or carrier eanvelope * * *, annd the oclerk shall
forthwith mail same, or dellver it in person, to
the presiding judge of election, or to any assist-
ant Jjudge of election, in sald precinct.™

Then follows another paragraph of sald Subdlivislon
%5 whioh requires "ballots :ailed outl by the county clerk within
the legal timoe, but not recelved dback by him on or defore the
taird day prior to the elecction * * *, shall not be voted, but
shall reanin in the custody of the county clerk during the thirty
(30) day period provided for in Subdivision 6 of said Artiele.”

It wlll therefore be noted that while express pro-
vision is made for the custody of absentee ballots not received
buck by the county clerk on or before the third éay prior to the
election, no such provision 1s made for the disposition of ad-
centee ballots recelved by said clerk in ballot envelopes not
dulyvy endorsed.

A oareful exaalnatlon of Subdlvislon 6, however,
cleurly implic¢s that such dballots shall be malled or delivered
in person by the coanty clerk in like nanner and t¢o the proper
eiection officlials as required concerning ballots in duly en-
dorsed ballot envelopes,

S8aid Subdivision & oontailns, among others, the
following provisions:

"In case tre election board finds the affi-
davits {on ballot envelopes) duly exescuted, that the
signatures {upon the applbation and upon the affidavit)
correspond, that the appllcast is a duly qualified
elector of the nreclinot, and that he has not voted
in person at sald election, they shall open the envelope
containing the elector's ballot * * * If the ballot be
adaitted, the words 'absentee voter' shall be set down
opposite the elector's guze on the poll list. If the
ballot be not admivted, there shall be endorsed on the
back thersof the word 'relected,' and all rejected
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ballots shail be enclosed, scouirely secaled, in an
eavelopa on whioh words 'rejucted absentee dallots!
have been written, together with a statesnseat of the
precinet and the date of election, slgned by the
judges and clsrka cf elscticn and returaed in the

gxme manner us provided for the raturn c¢nd nresere
vation of officilal ballots voied at such elactioén.

In all ¢nmes the applic:tlon o011 tax recelpt or sx-
emption cervificate, bsllot envalope and the affidg-
vits and certirficates accompanying same shall be re-
turned by the officers of election to the county clerk
who shall keop all such papers sicept poll tux re-
colpts and exeaption certificates for one (1) year

and shall rteturn poll tax recelinsts and exeaption
certificuztes to tho voter * ™ * pxecept in gase of
¢haullenro * * *,"  (EZmphasgis ours)

Thas, 1t was ¢learly the intention of the Legislature
that gll ahsentee ballot envelones raceived by the county clerk
"gn or befors the third day orior to the election,” tozether with
thelr conteats and the olhey instrumsats mentioned in Subdivisien
6, should e mailed or delivered in person by the county clerk ss
thorein directed., Otharwlee, how could the election board de-
tormine whether or not the affidavits (on the ballot anvelopes)
hiud been duly executed, or that the signatures {upon the applica-
tion and upon tho affidavit) correspond? 4lso, how would snid
board be able %0 determine the other mutters covered by Lubdivi-
gion 8 znd comply with its provisions? It certaianly could not do
80 if sald absentee bullot envelopes and accompanying pupers
wele not dellivered to it,

suppose the absentes voter's applicaticn, becsuse
of his physical disabllity, is prepured aud signed by one witness
wi€ sald voter's arffidavit on the dallo% envelops is filled out
and signed by a witaess other than the firat. Could it be con~-
tended that uanyone, other than ths proper clectich offiocials,
could deteyulne whether suid ballot eanvelope h:d been "duly
endorseds"

Juppose the eouaty clerk should fail to daiiver ree-
turnsd bullovs in eavelopaes unt duly endorsed and sn elestion
contest gshould thsresfter ensue, cmbarrassnent and serious
consequences might saaily result, especially if such brllots should
be lost or destroyed, The clerk's contention as to lack of propar
endorsesient could and probably would be met by an emphatio denis)
by the absantee elector. Mo such issus ¢ould arise if tie absentes
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ballots in gueation are deliversd by the county clerk in the
manner prescrived in Subdivision &8, supra. |

Iz the cuse of 3artwelle v. Duan (Civ. App. 1938}
120 S, W. (2d4) 130, the court ussd this significant language:

*ie recognize the general rule that the
will of the electors should be respacted when ex-~
prezsed at the ballot, bat w2 are of the opinion
thit an elector exercising the right of suffrage
throush the medium provided by the absentee voting
Blatute should at le.st 2ubstantlally comply with
the requirezents of such statute,” (imphasls curs)

: #ho, thea, is to determine whether sald require-
aents have been substantially complied +ith? No such asuthority
is given the ccunty clerk, It 1s clearly ths duty of the respcc-

tive precinct elsction officlals. : '

In the case of Wamsey v. Wilhelm (Civ. App), 52 5.
v, (£4) 757, error refused, it was held that:

"’he will of the legzl voters as expressed
at the polls is the mstter ¢f paramount concarn, =nd,
in the absence of any showing of fraud, or reascnabdble
indication that such will has not been fairly expressed
and the evidenoe there.f properly preserved, the courts
heve been Liberal 1o construing and entorcling as direce
tory only the provisions of the slectlon laws which are
pot upon their face clearly mandatory." (Emphasis ours)

In the saae case, the votes of seven zbasntea voteys
were attacked, five of whom éid not deliver or exhibit their poll
tax receipts to the county clerk when obtaining their ballots, as
provided for im irticle 2988, R, 5. The county cierk made no
such demand, although sald five voters had pald their poll t-:xes
and were qQualified slectors, KRegardlng these votes the court
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gaid:

*That they expressed thelr will by an
otherwise legal ballot, that such ballot was not
tanpored with, but was couanted, is not denied.

The proper time and place te have ralsed that
question would have been, we think, by challenge

of these votes when tandaied to t%esglectign of =
ficials, as provided for im irt. &908. There 1s

no indication that this was done, * * *; cnd we
dacline to disfranchise them beoause administra-
tive officlals have falled, * * ™ ¢o discharge the
ministerial duties imposed upon them by the statute,”
{camphasis ours)

Also see Stratton v. Hall, (Civ. app.) 90 &, ¥, (24) 865; Hooker
Ve FOSter, (Ci?. APP.) i9 S, u, (Ed) 91l.

Clearly, therefore, the dutiecs of the county clerk
in connectison with thoese mattasrs are ministeriasl and not discre-
tionary. He is not vested with suthority as to what bzllots shall
or shall not be avaatcd, Juch authority is vested in the proper
election officials. Thes presuzption obtains that sald officisls
will perform theoir dutles in a lawful manner, 3Should they adait
absentee ballots which should have been rejeoted, or should they
reject such ballots which should have been sdnitted, amnple pro-
vislon is aade for the preservation of both. The evidencs ia
thus legally presexrved in the event of a contest. A serious
guestion in this connection would be presented if the county clerk
should retain any suoh absentee ballots in his posseasslon. A
mora serious question would arise in the event sald clerk should
destroy szaxze. Thege matters are vsry serlous and involve grave
corsequences. The best way is the sale way. The sale way is for
the county olerk to mail or deliver to the proper election offi-
cials all returned absentee ballots in theixr eanvelopes, except
those which are not received back by him on or before the third
day prior to the election., By so dolng he will perform his du-
ties in the munner ocleurly lmplied by the statute; and he will
not violute any of thée provisions of articles 215 to 231, inelu-
sive, of the Penal Code of Texas, and all amendments thereto.

Fortunately, the Jupreme Court of Texas, in the
rather recent case of wood v, Ytate (1939), 128 5, W, (24) 4,
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has loft oo doubt as to the muaning of Section 8§ of Article
2956, eforesald., The following quotation from salid case is
unambiguous and very definite: '

"Subdivision 5 of this article {2958)
makes it the duty of the county clerk, when he
receives an absentee ballot, to keep scme un-
opened until the second day prior to the eleoc-
tion. It is then mude his duty to enclose the
ballot with the elector's application therefor
in an envelope, securely sealed, etc., and mall
or deliver the sz2ze to the proper presiding or
agsistant election Judge.”

Let it be definitely understood that ws are not
paesing upon the legality of such absentee ballots. Such is8 a
nutter for deteraination primarily by the proper election offil-
ciuals in each procinct,

Yours very truly

ATTCRNEY GENLRAL OF TEXAS

By -
: L. H. Flewellen
Assistant
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